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OPINION

In May 1996, the parents of Plaintiff/Appellant Paulette Dobbins (*Dobbins’) conveyed to
Dobbins their interest in real property at 327 Vine Street in Lexington, Tennessee.! Defendant
Jeffrey Dabbs, Sr., isDobbins brother. Allegedly, in October 2002, Jeffrey Dabbs, Sr., his wife,
Defendant/Appell ee Jeanette Dabbs, and his son, Defendant/Appellee Jeffrey Dabbs, Jr., acted in
concert to fraudulently convey the Vine Street property to Jeffrey Dabbs, Jr., in order to obtain funds
to help Jeffrey Dabbs, Sr., pay legal expenses.

On May 15, 2003, Dobbinsfiled the instant lawsuit against Jeffrey F. Dabbs, Sr., Jeffrey E.
Dabbs, Jr., and Jeanette Dabbs, alleging conversion of the Vine Street property.? Dobbins asserted
that the three defendants procured a fraudulent signature purporting to be Dobbins on aquitclaim
deed that transferred the Vine Street property to Jeffrey Dabbs, Jr. The complaint stated that the
property was then used by Jeffrey Dabbs, Jr., to secure amortgage in the amount of $24,000. When
the borrowers defaulted and the lender foreclosed on the property, Dobbins learned of thefraud. In
the resulting lawsuit for conversion, Dobbins sought both compensatory and punitive damages.

None of the three defendants filed an answer to the complaint within the appropriate time
limitations. On September 10, 2003, the trial court entered a default judgment against all three
defendants, reserving the issue of damages for alater hearing. On January 28, 2004, defendants
Jeffery F. Dabbs, Jr., and Jeanette Dabbs (collectively, “defendants’) filed a belated answer to the
complaint. On January 29, 2004, the defendants filed a motion to set aside the default judgment.®
The record does not indicate whether the motion to set aside was ever adjudicated.

On June 2, 2004, Dobbins attorney faxed to counsel for the defendants an offer of
compromise and settlement in the case. The letter said that Dobbins was prepared to waive all
clamsand dismissthe caseif thedefendantswoul d agreeto pay her attorney’ sfees, “which currently
amount to $5925.14.” The letter did not state atime frame for payment of the money. On June 14,
2004, counsel for the defendants accepted the offer, responding that the defendants would pay the
requested amount in exchange for a dismissal with prejudice of Dobbins' complaint. The
acceptance | etter stated that the defendantswould “need, however, until June 30[, 2004] to havethis
money . ..."

1D0bbins’ parentsretained alife estate in the property. Apparently, Dobbins' mother was still alive during the
transaction in question.

2Dobbins also named as a defendant Accredited Home Lenders, Inc., a California Corporation, but that
defendant was voluntarily dismissed from the lawsuit.

3Jeffrey F. Dabbs, Sr., did not join in either the answer or the motion to set aside the default judgment.
Therefore, the judgment as to him is not at issue in this appeal.

4Counsel appeared to respond only on behalf of Jeanette Dabbs. The parties, however, treat the settlement offer

and acceptance as if it applies to both Jeffrey F. Dabbs, Jr., and Jeanette Dabbs. For purposes of this opinion, we will
assume that the settlement agreement applies to both defendants.
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As of June 30, 2004, the defendants had not sent any of the settlement funds to Dobbins.
Counsel for the parties apparently exchanged telephone calls, and on July 14, 2004, the defendants
attorney sent Dobbins acheck for $3,000. Theletter of enclosure stated that the check wasthefirst
“partial payment of our agreement to settle your client’s claim for the total sum of $5,925.14.” In
the letter, the defendants’ attorney said that he would be leaving for vacation on July 29, 2004, but
that he expected to receive the next payment from the defendants for Dobbins beforethat time. The
letter further stated that, “[i]f any of the aboveis not agreeabl e, then please return the check and give
meacall.” Dobbins accepted the check.

By the end of July, Dobbins had not received asecond payment. On August 3, 2004, counsel
for Dobbins sent the defendants aletter informing them that Dobbinswas repudiating the settlement
agreement, asserting that the defendants had failed to pay in atimely manner. Theletter referred to
a July 2, 2004 telephone call between the parties counsd in which the defendants attorney
purportedly said that the defendants “would be able to pay one-half of the sums due on July 15,
2004, and the balance by the end of the month.” Dobbins' attorney noted that Dobbins had received
and accepted the first payment of $3,000, but had received no other payment. The letter then
indicated Dobbins' opinion that the defendants had “now reneged on what was a more than
reasonabl e settlement agreement,” and that, consequently, Dobbins “ deemed [the agreement] to be
dissolved.” Daobbins' attorney expressed his intent to “necessarily move forward with this case.”
The $3,000 that had already been paid as part of the settlement was not tendered back to the
defendants.

Despite Dobbins' stated intent to repudiate, on August 23, 2004, counsel for the defendants
sent Dobbins a check for $2,925.14 as the final payment in accordance with the parties’ original
agreement. The letter of enclosure stated:

[The check is] infinal payment of our agreement to settle your client’sclaim for the
total sumor $5,925.14 pluscourt costs. . .. | will forward adismissal with prejudice
asto your client’sclaimsif you tell methat Ms. Dobbins has decided to take thisin
final settlement. Hopefully, while | understand her frustration, she will decide that
abird in the hand is worth two in the bush and we can wrap this up.

Thus, the defendants’ attorney specified that the check was the final payment pursuant to the
settlement agreement. On October 6, 2004, Dobbins' counsel sent aletter in response, stating that
Dobbins intended to keep the money tendered, but did not consider the payment as satisfying the
debt. The letter stated:

... Whilel do appreciate the funds received to date, the settlement agreement was,
as you know, dissolved before the final payment was made. My client will dismiss
this action upon the additional payment of $2025.00 to her. If this payment is not
received in full at my office. . . by November 5, 2004, this offer shall be withdrawn
and we shall proceed accordingly. . .. | enclose an order setting this case for trial.



Thus, in order to release her claim against the defendants, Dobbins requested an additional $2,025
for the fees and costs incurred as aresult of the defendants delays in payment.

Meanwhile, on August 4, 2004, just after she repudiated the settlement agreement, Dobbins
filed amotion to set the case for trial and for a scheduling order. On November 10, 2004, thetrial
court set the matter for trial on March 3, 2005.

Thetrial commenced as scheduled on March 3, 2005. A transcript of thetrial isnot in the
record on appeal. Thedefendantsdid not appear at trial. On March 14, 2005, thetrial court entered
an judgment in favor of Dobbins against all three defendants in the amount of $58,024.90.

On March 28, 2005, the defendants filed a motion to set aside the judgment and for a new
trial pursuant to Rules 59 and 60 of the Tennessee Rules of Civil Procedure. In the motion, the
defendants claimed that they were either not apprised of thetrial date or, through excusabl e neglect,
the date was not placed on counsel’ s office calendar dueto acomputer malfunction. The defendants
argued that the trial court erred in proceeding with the trial when a motion to withdraw had been
filed by the defendants’ counsel on February 17, 2005, but had not yet been decided. Finally, the
defendants asserted the defense of accord and satisfaction. The accord and satisfaction defense was
further explained in amotion to enforce the settlement agreement filed contemporaneously with the
motion to alter or amend. The motion to enforce the settlement agreement asserted that the parties
had reached an agreement, that Dobbins had accepted full payment under the agreement, and that
Dobbins could not repudiate the agreement without tendering back payment. Attached tothemotion
were copies of the communications between counsel regarding the proposed settlement and
payments from the defendants.

On June 30, 2005, thetrial court held ahearing on the defendants’ motions. The record on
appea does not include atranscript of the hearing. On July 6, 2005, the trial court sent aletter to
counsel for the parties stating thetrial court’ sintent to grant the defendants’ motion to set aside the
final order as well as the defendants’ motion to enforce the settlement agreement based on accord
and satisfaction. Thetria court reasoned:

. . . Defendants did not act with diligence and responsibility in pursuing the
settlement and complying withtheterms, however, therewereno timelimitsset forth
in any of the agreements pertaining to the settlement. . . . Although Mr. Tatum filed
a Motion to Withdraw, that Motion was never heard or allowed, or even set for
hearing. The Plaintiffsin fact, took the money for the settlement, both payments,
although they were not paid within the time frame of promise. Plaintiff did not pay
or tender back the funds after it repudiated the agreement. In fact, after repudiation,
Plaintiff accepted the balance of thefundsfor the payment of the original agreement,
which had been offered and accepted.

The Court finds that the agreement was an offer and an acceptance. That the
agreement was in fact complied with within a reasonable period of time under the
circumstances, and that there was no drop-dead deadline for the agreement to be
completed. Even if there were a deadline, and it were not complied with, by
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accepting the funds thereafter to complete the payment of the agreed amount, the
Plaintiff’ s[sic] are now bound by the agreement and the payment thereof constitutes
accord and satisfaction.

On August 4, 2005, thetrial court entered an order incorporating the findingsin its July 2005 | etter,
enforcing the settlement agreement as an accord and satisfaction, and dismissing the case. On
September 1, 2005, Dobbins filed amotion to alter or amend the judgment. Thetrial court denied
that motion.® From that order, Dobbins now appeals.

On appeal, Dobbins contends that thetrial court erred in granting the defendants' motion to
enforce the settlement agreement, arguing that the correspondence between the parties shows that
there was no accord and satisfaction in this case. She claims that, by the time the second payment
was made by the defendants, the settlement agreement had already been terminated by the August
3, 2004 letter from Dobbins' counsel. Becausethe second payment was not accepted in satisfaction
of the settlement agreement, she maintains, there can be no accord and satisfaction, and the case
should not have been dismissed. Furthermore, Dobbins argues, the trial court erred in granting the
motion because the defense of accord and satisfaction is an affirmative defense that must be
specifically pled. She asserts that the defense was waived because the defendants did not raise the
issue until after ajudgment had been entered against them.

We review thetrial court’sfindings of fact de novo, presuming those findings to be correct
unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d). Issues of law are reviewed
de novo, with no such presumption of correctness. LDI Design, LLC v. Dukes, No. M 2003-02905-
COA-R3-CV, 2005 WL 3555543, at *2 (Tenn. Ct. App. Dec. 28, 2005). “Although accord and
satisfaction is governed by the law of contracts, whether there has been an accord and satisfaction
isaquestion of fact.” 1d. at * 3 (citations omitted).

We first address Dobbins' argument that the defendants have waived the defense of accord
and satisfaction, because the defense was not timely pled. Dobbins argues that the trial court erred
in permitting the defendants to raise the affirmative defense of accord and satisfaction in amotion
that wasfiled post-trial and post-judgment. She arguesthat the defendants had time between the day
the agreement was allegedly consummated in August 2004 to the time of trial in March 2005 to
amend their answer. Because they did not, Dobbins argues, the defense was waived. In response,
the defendants note that the defense could not have been raised in their answer, because the answer
was filed in January 2004, well before the settlement agreement occurred. By timely filing their
motion to set aside the judgment and their motion to enforce the settlement agreement, the
defendants contend, they cured any defects in their pleadings.

5The trial court filed two identical orders denying Dobbins’ motion to alter or amend, dated January 5 and
January 12, 2005.
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The defense of accord and satisfaction is among the enumerated affirmative defensesin
Rule8.03 which must betimely raised. See Tenn. R. Civ. P. 8.03.° A “party waivesal defensesand
objections which the party does not present either by motion . . . or . . . in the party’s answer or
reply.” Tenn. R. Civ. P. 12.08. “Recognizing the mandatory nature of Tenn. R. Civ. P. 8.03, the
courts have consistently held that affirmative defenses that are not properly raised are waived.”
Estateof Baker v. King, No. W2005-00847-COA-R3-CV, 2006 WL 1173130, at *9 (Tenn. Ct. App.
May 4, 2006); see Rawlings v. John Hancock Mut. LifeIns. Co., 78 SW.3d 291, 300 (Tenn. Ct.
App. 2001) (“Thefailureto assert aclaim or defense in atimely manner is deemed awaiver of the
right to rely on the claim or defense later in the proceeding.”). The question then becomes whether
the defense of accord and satisfaction was raised in atimely and proper manner in this case.

Dobbins correctly pointsout that, in this case, the defendants had aperiod of several months
in which the defense of accord and satisfaction could have been raised. In her October 2004 | etter,
Dobbins' counsdl informed the defendants of her intent to set the matter for trial. Nevertheless, the
defendants did not seek to amend their answer. In February 2005, counsel for the defendants filed
amotion to withdraw from the case, which was never set for ahearing. Thetrial washeldin March
2005, but the defendantsfailed to appear and ajudgment wastaken against them. After having been
informed of thejudgment taken against them, the defendantsfiled amotion to set aside the judgment
based on excusabl e neglect and the likelihood of ameritoriousdefense, and, for thefirst time, raised
the defense of accord and satisfaction in their motion to enforce the settlement agreement.

We first note that, because the parties settlement agreement was not negotiated until after
the defendants' answer was filed in January 2004, the defendants could not have included the
defense of accord and satisfaction in their answer. Accordingly, we consider whether, under the
circumstances, the defendants should have been precluded from raising the issue in their post-
judgment motions. On appeal, Dobbins does not challengethe trial court’ sdecision to set asidethe
final order. Rather, she appeals only thetrial court’s grant of the motion to enforce the settlement
agreement. Therefore, thereisno issue on appea regarding thetrial court’ simplicit finding that the
defendants' failureto appear at trial resulted from excusabl e neglect and/or failureto receive notice
of thetrial setting. The record reflects that neither party had filed any pleadings in the case (other
than the motion to withdraw) after Dobbins' October 2004 letter stating her intent to set the case for
trial or, inthealternative, settle the casein exchange for an additional payment. Oncethe judgment
was entered in March 2005, the defendants were then put on notice that Dobbins was insistent on
pursuing her cause, that she did not intend to honor the settlement agreement, and that it was

6Rule 8.03 provides in pertinent part:

In pleading to a preceding pleading, a party shall set forth affirmatively facts in short and plain terms
relied upon to constitute accord and satisfaction, arbitration and award, express assumption of risk,
comparative fault (including the identity or description of any other alleged tortfeasors), dischargein
bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, laches, license, payment,
release, resjudicata, statute of frauds, statute of limitations, waiver, and any other matter constituting
an avoidance or affirmative defense.

Tenn. R. Civ. P. 8.03.



necessary to assert the defense of accord and satisfaction. The defendants possibly could have
asserted the defense before the March 2005 trial had they known the trial had been scheduled, but
counsel for the defendants had filed a motion to withdraw from the case in February 2005, and that
motion was still pending at the time of trial. Under these circumstances, we conclude that thetrial
court did not err in permitting the defendants to raise the settlement agreement as an affirmative
defense at that juncture.

Having found no error in the trial court’s decision to permit the defendants to assert the
settlement agreement as a defense, we next turn to Dobbins' argument that the trial court erred in
enforcing the settlement agreement and in determining that an accord and satisfaction had been
reached. Asnoted above, thetrial court determined that the parties had entered into an agreement,
that the agreement contained no deadline for payment, that payment was in fact made to Dobbins
withinareasonabl e period of time, and that Dobbinsaccepted the payment, despite Dobbins' attempt
to repudiate the agreement prior to thefina payment. Under these circumstances, thetrial court held
that the defendants complied with the agreement by paying within a reasonable time, and even if
payment was not made in compliance with the original agreement, Dobbins acceptance of the
second payment constituted an accord and satisfaction.

Dobbins argues on appeal that thetrial court erred in determining that her acceptance of the
payments tendered by the defendants constituted an accord and satisfaction in this case. She asserts
that, by the time the second payment was made, she had repudiated the parties' original settlement
agreement in her August 3, 2004 | etter to counsel for thedefendants. The defendantsrecognized this
repudiation, she contends, in the August 23, 2004 |etter from the defendants’ counsel, enclosing the
second payment. Thus, she claims, she made it clear to the defendants that she did not intend to
accept the second payment as a satisfaction, and consequently there was no accord and satisfaction.
In response, the defendants argue that, when one accepts apayment of adisputed amount madewith
an accompanying letter or other memorandum making an offer of settlement, then an accord and
satisfaction of the debt occurswhen the payment isaccepted. Furthermore, they maintain, that under
Tennessee law, one who has received a settlement and seeks to repudiate the settlement agreement
must first tender back the money received under the agreement sought to be avoided. See Smith v.
Boyd, 2 Tenn. App. 334 (1926). Because Dobbins did not tender the money back, the defendants
argue, the trial court was correct in enforcing the settlement and in finding that an accord and
satisfaction had been accomplished.

The defense of accord and satisfaction arises from aform of contract, discussed in CorBIN
ON CONTRACTS:

“Accord and satisfaction” is aterm that states the legal consequence of a creditor’s
acceptance of a substitute performance for a previously existing claim or prior
origina duty. Acceptance of the substitute performance discharges the previously
existing claim. A debtor’s pleading and proving of the “accord and satisfaction” is
acomplete defense to an action by the creditor on the previously existing claim.

13 SARAH HOWARD JENKINS, CORBIN ON CONTRACTS § 70.1, at 301 (Joseph M. Perillo ed., 2003).
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The Tennessee Supreme Court has described accord and satisfaction as follows:

An accord is an agreement whereby one of the parties undertakesto give or perform,
and the other to accept in satisfaction of aclaim, liquidated or in dispute, and arising
either from contract or from tort, something other than or different from what heis
or considers himself entitled to; and a satisfaction is the execution of such an
agreement.

To constitute avalid accord and satisfaction it is also essential that what isgiven or
agreed to be performed shall be offered asa satisfaction and extinction of theorigina
demand; that the debtor shall intend it as a satisfaction of such obligation, and that
such intention shall be made known to the creditor in some unmistakable manner. It
is equally essentia that the creditor shall have accepted it with the intention that it
should operate asasatisfaction. Both the giving and the acceptancein satisfaction are
essential elements, and if they belacking there can be no accord and satisfaction. The
intention of the parties, which is of course controlling, must be determined from all
the circumstances attending the transaction.

Lytle v. Clopton, 261 SW. 664, 666-67 (Tenn. 1924) (quotations omitted). Thus, accord and
satisfaction isin essence a contract between the parties, which requires a meeting of the minds. In
order to establish the defense of accord and satisfaction, the party asserting the defense must show
that performanceisoffered by the debtor as a satisfaction of the obligation, and that the performance
is accepted by the creditor as satisfaction of the obligation. Whether such offer and acceptance
occurred is governed by the intentions of the parties, which must be determined from all the
circumstances of the case. 1d.

Dobbinsrelies on cases indicating that an accord and satisfaction cannot be reached where
the payment made by the debtor is not accepted with the intent by the creditor that it satisfy the debt
between theparties. See, e.g., Tullahoma Concrete Pipe Co. v. Pyramid Concrete Co., 330 S.\W.2d
578, 582 (Tenn. Ct. App. 1959). Dobhins correctly points out that, in order to establish accord and
satisfaction, the evidence must show that the payments were made by the debtor with the intention
of satisfying the debt, and that the payments were accepted by the creditor with the intention that
the payment oper ate as satisfaction. “Both thegiving and the acceptancein satisfaction are essentia
elements, and if they belacking there can be no accord and satisfaction.” Lytle, 261 S.W. at 666-67.
Because she made it clear to the defendants that she did not accept the second payment from the
defendantswith theintent that it satisfy the debt, Dobbins claims, thetrial court erred in concluding
that an accord and satisfaction had been reached in this case.

A situation that often occurs involving accord and satisfaction arises out of circumstances
inwhich thereisadisputed debt and the debtor sends acheck to the creditor for lessthan the claimed
full amount of the debt, with the check marked “paid in full” or the like. Thereis no antecedent
settlement agreement; thedebtor’ sproffer of the check isin effect an offer to settlethedisputed debt.
Theissue then becomeswhether the creditor’ s actionsin cashing the check, aswell asthe creditor’s
accompanying actions such an marking through the notation on the check, indicate an intent to
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accept the check as offered in compl ete satisfaction of the disputed debt. See, e.g., Sawner v. M.P.
Smith Constr. Co., 526 S.\W.2d 492 (Tenn. Ct. App. 1975); Lewisv. Modern Supply Co., 1986 WL
8999 (Tenn. Ct. App. Aug. 19, 1986); seealso | deal Stencil Mach. Co. v. Can-Do, Inc., No. 85-81-
[1, 1985 WL 4041, at *4-*5 (Tenn. Ct. App. Dec. 4, 1985). Thistype of accord and satisfactionis
discussed in CorRBIN ON CONTRACTS:

[This] method of achieving the legal consequence of an accord and satisfaction is
without apromise or promises but rather by the offer of asubstitute performance that
is accepted in discharge of the previously existing duty. . . . In such cases, the new
transaction is wholly executed at the very moment of the acceptance of the
performance. The substituted performanceisfully rendered and the antecedent debt
isdischarged, leaving nothing moreto bedone by either party. The acceptance of the
performance, usually in the form of a check . . . tendered in “full satisfaction” of
some. . . disputed claim, is the satisfaction of the creditor’ s previous claim.

CorBIN ON CONTRACTS, supra, at 303 (footnote omitted). Insuch asituation, the creditor’ sactions
surrounding the recei pt and cashing of the check arefrequently crucial to determining whether there
was a meeting of the minds and both parties intended the check to be a satisfaction of the debt.

Thiscasepresentsadifferent situation. Itisundisputed that, prior to payment of any monies,
the parties reached an agreement in writing to settle the lawsuit for a specific amount, $5,925.14.
Accord and satisfaction in circumstancesin which the debtor and creditor reach an agreement before
the substitute performance is proffered is also discussed in CoreIN ON CONTRACTS:

[A] creditor’ sacceptance of asubstitute performancefor aprevioudy existing clam
... canoccur . . . by the formation of an enforceable contract . . . called an executory
accord. The creditor promisesto accept afuture performance or receives apromise
of future performance for the discharge of the original duty. When the accord is
performed, the substitute performance is the satisfaction of the accord and the
original duty isdischarged. Consequently, we have an accord, theagreement, and the
satisfaction, the performance. No acceptance subsequent to that for the formation of
the executory accord is required. Indeed, a refusal to receive the agreed upon
substitute performance is a breach of the accord.

CoRBIN ON CONTRACTS, supra, at 301-03 (footnotes omitted). Thus, where the debtor has offered
and the creditor has agreed to accept the substituted performance, an executory accord has been
formed, and this contract can be enforced. This type of agreement is also addressed in the
RESTATEMENT (SECOND) OF CONTRACTS:

(1) Anaccord isacontract under which an obligee promisesto accept astated
performancein satisfaction of the obligor’ sexisting duty. Performanceof theaccord
discharges the original duty.

(2) Until performance of the accord, the original duty is suspended unless
thereis such abreach of the accord by the obligor as discharges the new duty of the
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obligee to accept the performance in satisfaction. If there is such a breach, the
obligee may enforce either the original duty or any duty under the accord.

(3) Breach of the accord by the obligee does not discharge the original duty,
but the obligor may maintain asuit for specific performance of theaccord, inaddition
to any claim for damages for partia breach.

RESTATEMENT (SECOND) OF CONTRACTS § 281 (1981). The RESTATEMENT comments further
address the effect of a breach of the executory accord by the creditor: “If a breach of the accord by
the obligee prevents the obligor from performing the accord, the original duty isnot discharged, but
the obligor hasaclaim for damagesfor total breach of theaccord. . . . [S]pecific performance of the
accord will be granted unless for some reason that remedy is inappropriate.” RESTATEMENT
(SeconD) oF CONTRACTS § 281, cmit. c.

In this case, there was clearly an executory accord, i.e. a settlement agreement between the
parties prior to performance. The correspondence between the parties establishes that Dobbins
offered to settle the case if the defendants paid Dobbins attorneys fees to date, which then
amounted to $5,925.14. By return letter, counsel for the defendants accepted this offer, noting that
they would “need, however, until June 30 to have thismoney.” At this point, then, there was an
executory accord, enforceable by either party, although the exact date for payment was not stated.
The parties' attorneys exchanged telephone calls, the first check was sent on July 14, 2004, and it
wasaccepted. TheJuly 14 [etter indicated that the defendants’ attorney expected that Dobbinswould
receive the final payment by July 29, 2004.

Dobbinsarguesthat, because the second check was not sent by July 29, 2004, the defendants
breached the settlement agreement and she effectively repudiated the agreement in her August 3,
2004 |etter. Even after the second payment was sent to Dobbins, she maintains, the repudiation was
effective, as recited in the defendants' counsel’ s October 6, 2004 |etter to Dobbins' attorney.

Thisargument failson two counts. First, thetrial court found that the settlement agreement
had “no timelimits” and “no drop-dead deadline” for payment of the agreed amount. Thetrial court
found that the defendants “in fact complied with” the agreement by making the required payments
“within areasonable period of time under the circumstances. . ..” From our review of the record,
we find no error in these findings by thetrial court. Therefore, there was no “breach of the accord
by [the defendants] [so as to] discharge[] the new duty of [Dobbins] to accept the performancein
satisfaction.” RESTATEMENT (SECOND) OF CONTRACTS § 281(2). Consequently, Dobbins did not
have cause to repudiate the executory accord.

Second, as noted by the trial court, at no time did Dobbins tender back either the first or
second settlement payment made by the defendants. Dobbins failure to tender back to the
defendants either of these payments rendered her attempted repudiation ineffective. Tennessee
adheresto the“tender rule,” which recognizesthat settlement agreementsare binding until rescinded
for cause, and that tendering back the consideration received is acondition precedent to theright to
repudiate the settlement agreement. See Smith v. Boyd, 2 Tenn. App. 334 (Tenn. Ct. App. 1926).
Requiringthereturn of any consideration paid isawidely recognized condition precedent for aparty
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seeking to avoid a settlement agreement.  See Ming v. Ho, 371 P.2d 379, 404 (Haw. 1962)
(determining that “one who seeks to repudiate a settlement and throw the subject matter into the
arena of litigation cannot at the same time claim the benefit of the agreement he is repudiating”);
Stephenson v. Stephenson, No. 220506, 2001 WL 965520, at *1 (Mich. Ct. App. Aug. 24, 2001)
(“It is well settled law that settlement agreements are binding until rescinded for cause and that
tendering back the consideration received isacondition precedent to theright to repudiate acontract
of settlement.”); Watson v. Bugg, 280 S.W.2d 67, 69 (Mo. 1955) (in order to repudiate a settlement
agreement that allegedly was based on fraud, plaintiff must tender back the consideration received
in settlement); Doe v. Golnick, 556 N.W.2d 20, 23 (Neb. 1996) (adhering to the “tender rule,”
requiring plaintiff who wishes to avoid aformer settlement agreement in order to bring a medical
mal practice lawsuit must tender back the consideration shereceived for signing the rel ease); Swan
v. Great N. Ry. Co., 168 N.W. 657, 663 (N.D. 1918) (following the rule that payment must be
tendered back in order to repudiate a settlement agreement and sue on the origina cause); see
generally A. M. Srarthout, Return or tender of consideration for releaseor compromiseascondition
of actionfor rescission or cancellation, action upon original claim, or action for damages sustained
by the fraud inducing the release or compromise, 134 A.L.R. 6 (1941).

Therefore, since the defendants did not breach the executory accord, but in fact performed
under the agreement, and because Dobbins did not effectively repudiate the agreement, the
defendants were entitled to “specific performance of the accord.” RESTATEMENT (SECOND) OF
CoNTRACTS § 281, cmt. c. Consequently, the trial court did not err in granting the defendants
motion to enforce the settlement agreement.

The decision of the trial court is affirmed. Costs on appea are to be taxed to Appellant
Paulette Dobbins and her surety, for which execution may issue, if necessary.

HOLLY M. KIRBY, JUDGE

-11-



